
 

 

VAN NESS SOUTH TENANTS ASSOCIATION 

 
 

February 15, 2018 

 

 

 

Dear Councilmember Bonds,  

 

I am writing to formally resign from the legislative committee for the “discounted rent” clarification 

bill, more recently known as the “rent charged” clarification bill. 

As the president of the DC tenants’ association that has played the leading role in opposing the “rent 

concession” scam and which is at the center of the Attorney General’s suit against Equity Residential, 

it is my responsibility to fight for what I believe is right for tenants and to oppose this bill.  

My opposition should be no surprise – I have loudly criticized the “discounted rent” concept for the 

entire two years I have participated in the legislative meetings. I have explained my reasons in detail in 

several previous letters and memos. (The two most recent ones are attached).  

I have been told repeatedly that there are unnamed people behind the scenes who demand the 

“discounted rent” framework. As a tenant advocate I find that no reason to support it. 

I am especially dismayed that the bill is not a clarification as named but is a radical re-writing of 

current law. I am also disappointed that it claims to incentivize rent discounts but in fact it merely 

enables corporate landlords to preserve effective ceilings. 

Recent legal developments also may make the legislation unnecessary – even counterproductive. The 

recent decision by the Rental Housing Commission in Gabe Fineman’s case is a significant victory. 

The Attorney General’s suit against Equity could deal the corporate landlords another substantial blow. 

I want to thank you for giving me the opportunity to take part in the legislative committee. I appreciate 

the good work your staff and other committee members have done, especially given the deeply flawed 

“discounted rents” framework they had been handed. I regret that our work could not come to a 

satisfactory conclusion. 

 

Sincerely yours, 

 

President, Van Ness South Tenants Association 

 

Cc:  Members of the Van Ness South Tenants Association 

 Members of the legislative committee 

 The Office of the Tenant Advocate 
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VAN NESS SOUTH TENANTS ASSOCIATION 

 
 

February 12, 2018 

 

 

 

Dear Councilmember Bonds,  

 

I am writing to let you know that I will strenuously oppose the “rent charged clarification” bill, 

previously known as the “rent discount clarification” bill. I am letting you know this now, before 

introduction of the bill, so we can avoid a public disagreement on this issue.  

As you likely know, I have opposed the “rent discount” framework from the beginning. 

However, I participated in the legislative meetings with Barry and others because I was hoping 

that a bill could be crafted that could fulfill your initial vision – to stop the practice of using “rent 

concession” leases to circumvent the Rental Housing Act and to overcharge DC tens of 

thousands of DC residents what is likely to have been millions of dollars. 

I believe that your staff and other members of the committee have done a very good job working 

with a very flawed concept. However, I still have the following very strong reservations that 

cannot be overcome. I am written a very detailed memo to members of the committee (attached) 

– this letter summarizes my main points. 

• The bill does not fulfill your initial vision as we discussed in an early meeting – 

simply to stop the practice of “concession” leases. It goes much further than that and 

it moreover may prove to be ineffective in achieving your original goal. 

• The rent decision by the Rental Housing Commission in favor of Gabe Fineman in his 

case against Equity Residential may obviate the need for legislation – at least in this 

form. In addition, the Attorney General’s suit against Equity Residential, focusing my 

building at 3003 Van Ness, would also deal a severe blow to the “concessions” 

scheme if successful. 

• The bill is a Trojan Horse for large corporate landlords. We were told initially that 

small landlords have clamored for such a law but I was specifically told that this is 

not true by the woman who should know best. (She later changed her state position.) 

We were told that the purpose of the bill is to provide incentives for lowering rents, 

but we also know that this is not true because the market already provides a powerful 

incentive – to make a profit by renting apartments. The true purpose of the bill is to 

allow large corporate landlords to preserve past rent increases, particularly those that 

have been reported falsely and perhaps illegally to the Rental Accommodations 

Division, so they can charge much higher prices in the future. 



 

Page 2 
 

• The impetus for the “discounted rent” framework comes from unnamed persons or 

institutions that have remained behind the scenes. This makes the framework suspect. 

• The bill is not a “clarification,” but is a radical re-writing of the law. It re-establishes 

rent ceilings under a different name (“maximum legal rent”) and it legalizes 

“concessions” under a different name (“discounted rent”). This could have far-

reaching implications. 

• The bill is much too complicated for tenants to understand, so they won’t be able to 

defend their rights. Although the committee has tried to simplify the bill, I don’t think 

it is possible to do so adequately with the “discounted rent” framework. Tenants 

won’t be able to understand their rights, and they will be at a severe disadvantage 

against corporate attorneys. 

• Even if the bill were perfect, it likely will be corrupted in the markup process by 

corporate interests. Even if you fight hard to defend the integrity of the bill, it will be 

difficult to stop this. 

• The fact that the bill creates three new definitions of rent makes the law easily subject 

to further amendment in the future, which could further erode tenants’ rights. 

• You should not be persuaded by the fact that the Office of the Tenant Advocate has 

supported the bill. The OTA appears to be attempting to broker a compromise 

between the interests of tenants and those of corporate landlords, not purely 

defending tenants’ rights. 

Overall, I believe that it’s likely that the bill would make housing in the District Columbia less 

affordable than it likely would be if we let the current court cases decide the “concession” issue.  

Rather than introducing this legislation, it would be much more effective if you would speak 

loudly about this issue and raise the awareness of policymakers, the press and the public. 

Thank you for your advocacy on behalf of tenants. 

Sincerely yours, 

 

President, Van Ness South Tenants Association 



TO: Members of the legislative committee – Barry Weiss, Joel Cohn, Beth Harrison, Gabe 

Fineman, Cynthia Pols 

FROM: Harry Gural 

RE: Discounted rents / rent charged clarification bill 

DATE: February 12, 2018 

 

For reasons I have stated many times before and for a few new ones, I have decided to oppose 

the bill. I realize that this will not make people happy to say the least, but I cannot a back 

something that may misfire despite you best intentions. 

 

I appreciate the hard work everyone has put into what from the beginning is a deeply flawed 

concept. I believe you have done very good work attempting to plug most of the loopholes that 

would be created by re-creating effective rent ceilings and permitting what effectively are 

concession leases. 

 

I also think that despite your best intentions, your good work likely will be corrupted in practice. 

I have listed my reasons for strongly opposing the bill.  

 

Harry 

 

1) Even if you successfully plugged all the loopholes, AOBA and its proxies likely will not 

allow such a bill to become law. 

 

2) We will lose in a markup so even if the language of the draft that is introduced is perfect 

it will become corrupted. Cynthia has told me many times that industry drops 

amendments at the last minute and that tenants have no defense. This is likely to happen 

again. 

 

3) There may be loopholes that aren’t evident to us that the Luchs brothers will exploit.  

 

4) The bill remains too complicated for OAH to understand. They couldn’t properly rule on 

the existing law and it’s likely that they will bungle decisions on the new law. 

 

5) Tenants will still remain outgunned in OAH – likely with poor representation against the 

Luchs machine. If the law remains as it is, at least attorneys like Tycko, Borgely or others 

can argue on the basis of a win at the RHC. We will begin at ground zero with a new law. 

 

Moreover, I am not persuaded by Gabe’s argument that the RHC decision does not mean that 

OAH or the RHC likely will rule against a pure concessions case because Gabe’s case was 

narrow. The RHC decision strongly implies that future increases should be based on the current 

actual rent plus an adjustment based on the current actual rent. I think that the RHC decision in 

Gabe’s case more likely means future wins than losses.  

 

1) I have read the RHC decision very carefully and I think it’s clear that it is meant to shut 

down “concession” leases and base rent increases on the actual amount paid. I am not 



persuaded by the argument that landlords will be able to base future increases on the 

effective rent ceilings, or that “shrinking the concession” is meaningful. The decision 

citation of the Council’s math confirms this view. See page 27. 

 

2) I am persuaded by David Wilson’s argument that the Court of Appeals likely would yield 

to the RHC’s carefully argued decision. 

 

3) I do not believe the RHC decision is open to attack because it is based on the legislative 

record. The author very carefully and convincingly argued that there is strong precedent 

for basing a decision on the legislative record if there is ambiguity in the actual wording 

of the text. See page 17. 

 

4) The decision specifically rejects Equity’s claim that the “rent charged” refers to a 

maximum legal limit. 

 

5) The decision cites the Council’s math on page 27. It is simple arithmetic, easy to 

understand. 

 

6) The decision clearly states that leases are not binding if the provision contradicts the law. 

OAH rulings have been based on the assumption that it cannot rule on leases and so it 

must defer to them. 

 

7) The strong concurring opinion by Szegedy-Mazak likely will give the Court of Appeals 

additional reason to defer to the RHC decision. Moreover, his statement that the City 

Council is the proper place for policy disputes likely is not directed to tenants but to 

landlords. 

 

8) For this reasons, I am persuaded by David Wilson’s argument that we should accept a 

win as a win, and we should not mess with current law as long as we are winning with it. 

 

 

In addition, some of my initial criticisms remain despite the good work that has been done on the 

bill: 

 

1) This is NOT a clarification bill so it is fundamentally misleading. It is a radical re-writing 

of current law, creating categories of rent that do not exist. The categories favor Equity’s 

arguments in past OAH cases. OAH has already decided against Gabe and me on the 

basis of the City Council’s draft bill and future action. This legislation at least partly 

vindicates their decisions. 

2) From the beginning, the “rent discount” framework has been a Trojan Horse. I am 

positive that Tonya stated unequivocally that small landlords had not come to her asking 

for such legislation. We have been told repeatedly that the intent of the legislation is to 

help small landlords, but it is obvious that the greatest beneficiaries are large corporate 

landlords that currently keep on the books “rents” that far exceed market rents. It also is 

obvious that the “rent discount” framework provides little incentive to discount rents 

because the profit motive is a more powerful incentive. 



3) The bill is too complicated, even in its current draft. I understand that it has been 

improved and that our team of attorneys working on this for almost two years 

understands it, but tenants will not be able to understand it even if it is summarized in a 

couple paragraphs, nor is OAH likely to understand it. 

Moreover, the Attorney General’s action against Equity, if successful, largely would shut down 

the practice of “concession” leases. It would mean that Equity and others could not use false 

advertising to sell “concession” leases, and so could not do a bait and switch. Few people will 

choose to rent one-bedroom apartments in Van Ness for $3,500. 

For these reasons, I think it is prudent to wait to see how Gabe’s case, my case, the Attorney 

General’s case, Sarah Pleznac’s class action and the other case (I forget the plaintiff’s name) play 

out. 



FAIR RENT DC 
 

 

 

October 12, 2017 

 

Councilmember Anita Bonds 

John A. Wilson Building 

1350 Pennsylvania Avenue NW, Suite 404 

Washington, D.C. 20004 

 

 

Dear Councilmember Bonds,  

 

I am writing to ask your help putting back on track efforts to pass legislation to restrict the rent 

“concession” scam. As you know, this method of circumventing the rent stabilization law likely affects 

tens of thousands of DC residents and costs them tens of millions of dollars a year. 

 

Unfortunately, thus far legislation that has emerged from the working group is seriously flawed. It 

legalizes “concession” leases and resurrects rent ceilings. It uses misleading language (“discounted 

rents”) to describe what actually is the market rent paid by the tenant and accepted by the housing 

provider as full payment for the right to occupy an apartment. In fact, it appears that the major intent of 

the legislation is to allow landlords to bank rent increases that are unsustainable in the market so they 

can be used in the future – which would have the effect of making housing less affordable. 

 

I have shared with your staff and with other members of the legislative working group some suggested 

principles for moving forward in a constructive manner. This includes possible clarification of the term 

“rent charged,” extending the Consumer Protection Procedures Act (CPPA) to tenants, increasing 

penalties and permitting class action. I have also shared these thoughts directly with CM Cheh. 

 

I hope we can work together to fashion legislation that will serve the interests of those tens of 

thousands of DC residents that have been seriously harmed by the rent “concessions” scam. 

 

 

Sincerely yours, 

 
Harry Gural 

Founder, Fair Rent DC  

President, Van Ness South Tenants Association 



MEMO 

 

From: Harry Gural 

To:  Members of the legislative working group 

Re: Principles for action on rent concessions and related issues 

Date: Oct. 4, 2017 

 

As a way to address the rent concessions issue in its full context, I would like to propose the 

following principles for action: 

1. Focus on the main problem – the fact that the enforcement system is rigged in favor of 

housing providers. Tenants are forced to file tenant petitions to obtain relief, which are 

decided at the initial stage by the Office of Administrative Hearings. Existing law does 

not permit class actions or provide meaningful penalties so cases cannot attract legal 

talent on a contingency basis. My own experience in OAH reveals that it is at best inept 

and at worst stacked in favor of landlord interests. See my Notice of Appeal to the RHC, 

key case documents and letter of complaint about apparent violations of the OAH code of 

ethics. 

2. Specify that the protections of the Consumer Protection Procedures Act (CPPA) apply to 

tenants. Existing judicial interpretations of the CPPA strip tenants of protections afforded 

to other consumers. The decision in Gomez v. Independence Management of Delaware is 

an obvious impediment. The recent Superior Court order in Pfaff v. SCM SUM indicates a 

willingness to apply the CPPA to lease applicants but still does not protect actual tenants.  

3. Tenants must be allowed to file claims in court and to do so on a collective basis. The 

fact that tenants cannot file lawsuits or pursue class action on rents is an insurmountable 

impediment because it means that they cannot get adequate representation to go against 

the housing providers’ corporate attorneys. Tenants must be able to pursue class actions 

and to recover significant penalties, including punitive damages, in order to have a 

chance of getting adequate representation and prevailing.  

4. Consider the problem of leases. The OAH defers to terms of predatory “concession” 

leases, refusing to question the validity of a lease even if it was signed under duress or if 

there was documented deception. For example, we have written evidence that leasing 

agents tell prospective tenants that the very high registered “rent” on the lease is “just a 

formality” and that it is “required by rent control.” Moreover, OAH and some council 

members apparently don’t understand that rent concession leases are contracts of 

adhesion that are not products of fair negotiations between equal parties. In reality, 

tenants have no ability to negotiate the terms of the lease and are forced to sign form 

agreements written entirely by landlord interests. Housing providers use this process to 

insert clauses in fine print – like the “concession” language or the language waiving the 

tenant’s right to a 30-day notice to vacate – and to require prospective tenants to sign 

leases on computer screens so it is impossible even to review the terms of the lease. OAH 

gives absolute deference to these predatory, adhesion leases – dooming tenants from the 

beginning. What can we do to change this? 

http://bit.ly/RHCappeal
http://bit.ly/OAHkeydocs
http://bit.ly/OAHcomplaint


5. Reconsider the definition of “rent.” Do we need to state specifically that rent is e.g., “the 

dollar amount paid by the tenant for the right of occupancy and accepted by the housing 

provider as full payment for that right?” Should the law be amended to make clear that 

rent increases cannot be banked – that they must be implemented within a short period of 

time or lost? The “use it or lose it” rule would reinforce the proper concept that the “rent” 

is the market price actually paid for the right of tenancy. 

6. Restrict false advertising. The “concessions” scam is made possible by the fact that 

apartments are advertised online at one price and new renters don’t discover the much 

higher “rent” until after they have applied to rent the apartment and are preparing to 

move in. (Leases are typically not presented to a new tenant for signature until just before 

they move in and typically after they have committed to vacating their prior apartments 

and made moving arrangements). Housing providers should be forced to put in their 

advertisement the full amount they plan to put on the lease. What specifically can we do 

to stop false advertising? Can we increase penalties? 

7. Don’t undermine the ability of current tenants to pursue legal action by introducing bills 

that arguably embrace the concession regime. The OAH specifically cites CM Cheh’s 

2016 bill (B21-880) as justification for its decision against tenants in Gabe Fineman v. 

Smith Property Holdings and Harry Gural v. Equity Residential.  

8. Avoid legislative remedies that legalize concession leases or that resurrect rent ceilings 

under a different name e.g., “maximum legal rents.” 

9. Avoid Orwellian language like “discounted rents” to mean the market rent paid on 

apartments. The claim that these rents are discounted has confused OAH and some 

council members and has done substantial damage to tenants.  

10. Make it simple. The law must be able to be understood by tenants and landlords and to be 

administered fairly. A system with multiple different meanings of the word “rent” puts 

tenants at a severe disadvantage. Legislation that creates multiple meanings of “rent” 

should be titled the Greenstein, DeLorme and Luchs Employment Act. 

11. Don’t rush. The Office of the Attorney General may soon announce action on the 

“concession” issue. Media outlets are expected to air a story on the scandal. Increasing 

public awareness should strengthen our ability to pass legislation that protects the rights 

of tenants. Attempts to push through legislation without adequate vetting should be 

strongly opposed. 

12. Other steps may be effective in helping to obtain a legislative solution. It is concerning 

that after so many months Council members have not taken these actions: 

a. Hold an investigative hearing on the rent “concessions” scam. More exposure of 

the issue will inform the public and help move us toward a solution. 

b. Request that the Mayor direct the Rental Accommodations Division to report on 

the likely scope of rent filings that improperly report the “rent charged” as an 

amount greater than the rent paid by the tenant. 

c. Write a formal request to the Director of the Office of the Tenant Advocate asking 

that she provide a timeline for completion of the rent control database required by 

2015 amendments to the Rental Housing Act.  



MEMO 

 
 

TO:  Barry Weiss 

FROM:  Harry Gural 

CC: Joel Cohn, Michael Porcello, Kelly Hunt, Irene Kang, Shirley Adelstein, Beth  

 Harrison, Cynthia Pols, Gabe Fineman, Shawn Hilgendorf, Kimie Matsou 

DATE:  July 7, 2017 

RE: Pre-final draft of the Rent Preference Clarification Amendment Act of 2017 

 

 

Barry, 

 

Thanks for your pre-final draft of the legislation. Thank you also for including me in the process 

despite the fact that we have markedly different opinions about the best way to address the rent 

“concessions” scam. 

 

I continue to have very strong reservations about the bill for the following reasons: 

 

1) The bill does the opposite of what it was originally intended to do. When we first discussed 

legislation in the fall of 2015, our goal was to stop the use of so-called “concession” leases to 

circumvent the 2006 law abolishing rent ceilings and to thereby substantially overcharge DC 

tenants. The working title was the “Rent Concession and Rent Ceiling Abolition Clarification 

Amendment Act of 2016.” In contrast, the current bill seems intended to establish a legal basis 

for “concession” leases, using a concept borrowed from New York law, “rent preferences.” The 

new title, the “Rent Preference Clarification Amendment Act of 2017,” accurately reflects the 

fact that this is an entirely different bill with a different purpose. 

 

I understand why large housing providers likely support this language – it allows them to 

maintained previously “earned” rent ceilings during soft markets when they must lower rents 

(or not raise them) to remain competitive. However, locking in rent ceilings inherently runs 

counter to the rent stabilization law, allowing housing providers to demand large annual rent 

increases. 

 

2) The section of the bill on “rent preferences,” which now constitutes most of the legislative text, 

is very complicated. This is a boon to corporate attorneys, but it is bad for everyone else. We 

have already seen how GDL takes advantage of much simpler language in the 2006 bill. 

Complexity gives corporate landlords a substantial advantage over tenants and small housing 

providers. The issue of complexity alone may be enough reason to oppose the bill. 

 

3) Our initial legislative strategy was to clarify the definition of the word “rent” in section §42–

3502.06 of the law so that housing providers could not claim that the rent is (e.g.) $1,500 
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higher than the amount actually paid. The point was to reaffirm that the word “rent” means 

what most people believe it means – the amount you pay for the right to live somewhere. The 

current bill does not clarify the meaning of “rent” (28) and instead creates two new terms – 

“rent charged” (29A) and “rent preference.” (29B) Therefore, instead of reaffirming the 

obvious intent of the law we have created a parallel structure that supersedes the law and in fact 

subverts it. 

 

4) Because we have failed to reaffirm or clarify that the word “rent” in the definitions means what 

it is popularly understood to be, the legislation implicitly accepts the claim by large housing 

providers that their abuse of the word “rent” to justify rent ceilings was correct. This gets them 

off the hook for overcharging DC residents by what is likely tens of millions of dollars or more. 

 

5) The “rent preference” framework – what we have been calling the “good concessions” part of 

the bill – purports to address a problem that appears not to exist. Over a year ago I questioned 

the claim that small landlords clamored for a provision that would allow them to lower the rent 

for struggling tenants while maintaining a rent ceiling. We asked for proof of this need and 

were told that the Rent Administrator said that he had been approached by housing providers 

about this issue. This claim was later retracted. Then we were told that the housing provider 

ombudsman reported that small landlords had approached her about this. I questioned her 

carefully by phone for over 45 minutes and she said definitively that no landlord had contacted 

her about this. (She later changed her position, evidently under pressure). We still have no 

evidence that there is a need for  “good concession” provisions. 

 

6) The “rent preference” language creates a large loophole in the law by re-creating rent ceilings 

under a different name. It had been suggested that the loophole is very small – available only 

for small landlords trying to give struggling tenants a break. In fact, there are no limitations on 

the use of the loophole so it effectively is so large that it becomes the framework for the entire 

system. In a weak rental market, large corporate landlords and their attorneys will use the “rent 

preference” loophole to rent apartments at market rates (supposedly lowering them but in fact 

just offering competitive rates) while maintaining a rent ceiling. Although the current language 

in the bill states that the “rent preference” must be offered for the lifetime of the current 

tenancy, last-minute amendments to the bill could eliminate the lifetime provision.  

 

7) Housing providers using “rent preferences” would report two sets of numbers – the actual rent 

paid (now called the “rent demanded”) and the rent ceiling (now called the “preferential rent.”)  

The Rental Accommodations Division already has proven itself incompetent in policing just 

one set of numbers. This opens the system to abuse.  

Moreover, if the purpose of the “rent preference” language were to create a robust structure for 

allowing this practice, it will also include strong mechanisms for reporting and policing the 

system. This would have to be much more extensive than anything in the current bill. 

 

8) The “rent preference” system would not make housing more affordable for struggling or low-

income tenants. First, it’s important to note that there is currently nothing that prohibits a 
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landlord from offering a lower rent. Second, housing providers already are allowed to take a 

vacancy increase between 10% and 30% (based on a comparable unit). A “rent preference” 

framework cannot incentivize them to lower rents more frequently except to the extent the 

percentage decrease does not exceed the allowable vacancy increase.  

 

Moreover, if the “rent preference” must extend for the life of the tenancy, housing providers 

have little incentive to drop the price because the time horizon largely is unknowable – they 

would be locking in a “loss” for the foreseeable future. Removing the lifetime tenancy 

provision gives landlords greater incentive to lower rents, but it also removes the protections 

created in the 2006 legislation. Tenants may end up paying rent increases that substantially 

exceed what is currently allowed under rent stabilization. 

 

9) If the purpose of the “rent preference” language only is to help poor or struggling tenants and 

small housing providers, presumably there would be many limitations on its use – for example, 

it would only be available to housing providers who corporate parent owns no more than 10 

units, or for households with earnings below twice the poverty line. There are no such 

restrictions, so the “rent preference” language can apply in any circumstance. For reasons 

explained above, this does not mean that most tenants will be able to benefit from “rent 

preferences,” but that large corporate landlords will use the language to codify rent 

“concessions,” rent ceilings and their practice of circumventing the rent stabilization law. 

 

10) The legislation will make housing less affordable for DC residents citywide. Although it 

appears to ban unfair “concession” leases, it in fact legalizes them. This means that tenants will 

pay rent increases that exceed what is currently allowed under rent stabilization, driving up 

rents overall. The increased price of rental housing the becomes part of the calculation for the 

new CPI-W, which then provides a baseline for further rent increases. Increasing prices drive 

tenants into less expensive buildings and neighborhoods, displacing other tenants who soon 

find themselves priced out of the market. This legislation will therefore result in a decrease in 

the stock of affordable housing.  

 

Joel often has raised the question of why we shouldn’t pass “rent preference” language if no one is 

harmed. This is wrong on two counts – first because we shouldn’t pass any language for which there is 

no established need, second because it’s not accurate to say that no one is harmed. While it is possible 

that an exceedingly small number of people may be helped by “rent preference” language, tens of 

thousands of residents will be harmed by codifying rent “concessions” and reinstituting rent ceilings. 

In these cases, the harm is diffuse but it likely is many times greater than whatever small benefit is 

possible by putting a loophole in the law. 

 

We have spent well over a year trying to work out some of these problems to no avail. The “rent 

preferences” scheme is inherently flawed and it burrows a loophole into rent stabilization. It likely will 

make rental housing less affordable. These problems are hard-wired into the “rent preferences” 

framework and therefore cannot be fixed via amendment in committee.  

 



Barry, 

Thanks for your draft and for all the work you have put into this. 

It seems to me that we have drifted very far from where we began, which was an effort to 

clarify that the 2006 law abolished rent ceilings and that “rent charged” means what most 

people think it means. 

However, if I understand this draft of the legislation correctly, it does not end “concessions” but 

codifies them and it does not confirm abolition of rent ceilings but makes them legal under a 

different name. The title is no longer the “Rent Ceiling Abolition Clarification Amendment Act” 

but now the “Rent Preference Clarification Act.”  

We had intended to clarify one single definition of rent and now we have two. “Preferential 

rent” is the concept used in New York City that was the basis of ALJ Erika Pierson’s decision in 

Pope v. Equity Residential. This is the concept that made it possible for Pierson to rule that 

concessions were legal and thus to rule against the tenant. This suggest that allowing two 

definitions of “rent” is dangerous and strengthens the ability of housing providers to 

circumvent the intent of the 2006 law. It seems very odd that this concept would end up in our 

bill. 

Overall, I think we should review our efforts using the following criteria: 

1) Does the legislation affirm the definition of rent in the 2006 law as what drafters 

intended and what most people think of as rent – the amount you pay for an 

apartment?  

2) Is each provision necessary? 

3) Is it simple?  As we know, seemingly harmless provisions and legal complexity can be a 

boon to lawyers and lobbyists but do great harm to everyone else. 

4) Does the legislation take significant steps toward restricting the practices that have 

given housing providers the confidence to believe that they can circumvent the intent of 

the 2006 law without legal impunity? 

 

Regarding #1 -- I think the definition is close but I offer a slight modification: “rent charged is 

the dollar amount a tenant pays and a housing provider accepts as full payment for the right to 

occupy a rental unit.” 

Regarding #2 – We still have no evidence whatsoever of a single landlord who wants to give a 

“good concession” but is prevented from doing so under the current law. I have been asking for 

a single case for almost a year and a half. No cases have been reported.  

harrygural@gmail.com
Typewritten text
April 28, 2017



Joel argues that it doesn’t matter whether real cases exists; he says that the question is only 

whether someone could theoretically benefit from such a provision and whether anyone would 

be harmed. I disagree with this formulation because “if it ain’t broke don’t fix it.” Moreover,  

tens of thousands of DC residents will be harmed by a “good concession” provision if it allows 

landlords to continue to circumvent the 2006 law.  

The purpose of the “good concession” provisions, which now constitute almost the entire bill, is 

to induce landlords to give a break to struggling tenants. I have expressed my doubts that a 

loophole could simultaneously be carved into the bill and be made so small that it is only 

applied in the circumstances intended. Barry has labored to find a balance and I appreciate his 

efforts. However, we find that the more we try to keep the loophole small the less powerful it 

becomes as an inducement. For example, extraordinarily few landlords will grant a permanently 

reduced rent to a struggling tenant for the lifetime of the tenancy. The carrot of offering the 

ability to maintain a rent ceiling is extremely weak in this circumstance, especially when 

landlords know that they can get a 30% vacancy increase when the tenant moves out. I expect 

that extraordinarily few tenants will receive lower rents as a result of a “good concession” 

provision. 

On the other hand, many landlords can use the “good concession” provision to maintain rent 

ceilings in weak markets, like the currently overbuilt environment. My case is emblematic. Two 

years ago I was paying approximately $200 above the market price for my apartment because I 

(like many others) was fooled by the misleading RAD-8 form, which made it appear that CPI+2% 

increases were mandated. For this reason, I negotiated a rent at the market price -- $200 less. 

This was in the best interests of the landlord, because the market was soft and it likely did not 

want to lose a paying tenant. The landlord would have provided the reduction with or without a 

rent ceiling purely to maximize profit. 

However, the landlord maintained the old ($200 higher) rent on the books as an effective rent 

ceiling. (It later sued me for refusing to sign a new lease with that higher number listed as the 

“rent.”)  It now claims the right to future rent increases based on that higher number. I believe 

that this is illegal. The current bill will make this legal, meaning that next year I could face an 

increase that is 4-5 times the legal limit. This is exactly what the 2006 law was trying to prevent. 

My case will not be an isolated incident. Tens of thousands of residents like me currently are 

paying rents that exceed market prices – in part because of the use of concession leases, the 

misleading use of RAD forms to imply that rent increases are mandated and the fact that the 

city sanctions this practice by not doing anything about it. Under the new legislation, the 

landlords of those tenants will be able to grant them lower, market rate rents (instead of losing 

them as customers), while keeping the previous rent ceiling. They will get hit with huge rent 

increases as soon as the market prices spike. 



Regarding #3 above – The biggest problem with this bill is that it is too complex. A two-tiered 

system will mean that landlords will keep two sets of books. Tenants won’t be able to 

understand it; advocates won’t be able to understand it; city agencies won’t be able to 

understand it; the OAH judges won’t be able to understand it; and RAD won’t understand it and 

won’t oversee it. Only large landlords and their corporate lawyers will understand it. They win. 

To be clear, such a system will shrink the availability of affordable housing. The re-

establishment of rent ceilings will allow landlords to exceed the 2%+CPI increase. Every increase 

becomes built into the CPI for the next year, so the effect compounds and rents are driven ever 

higher. This is an extremely large risk to take on behalf of the extremely rare or non-existent 

tenants of landlords who want to give “good concessions.” 

Furthermore, enshrining “concessions” and rent ceilings directly hurts the large and small 

housing providers that have been acting in accordance with the law. Their profits are smaller 

relative to the big guys who abuse the system. Introducing a new rent ceiling system that allows 

the big guys to get off the hook effectively penalizes the small guys who have been playing by 

the rules. Once this is publicized, it will be absolutely toxic to city council members. It will be 

extremely difficult for them to pass legislation which opens a loophole to more abuse, restricts 

affordable housing and hurts small and medium-sized housing providers. 

Regarding question #4 – does the bill solve the problem? The re-affirmation of the meaning of 

the word “rent” may be a significant step in the right direction. However, many other areas are 

left untouched. 

1) The legislation does not address the role of the Rent Administrator, who has been a 

major cause of the current crisis.  Here are some thoughts: 

a. Current law lays out the qualifications of the Rent Administrator. I suggest 

adding requirements that he “have no financial interest, whether direct or 

indirect, to a housing provider, its parent companies, its lobbyists or other 

representatives, or trade associations associated with housing providers.” 

b. The most egregious problem in the entire “concessions” issue is that the RAD 

does not inspect rent filings whatsoever. The Rent Administrator should be 

require to inspect the filings, report anomalies, and file quarterly and annual 

reports. 

c. The Rent Administrator should immediately implement the computer database 

that was mandated in the 2006 law. 

d. The Rent Administrator should be required to file quarterly and annual reports 

on Tenant Petitions, including numbers, topics, and housing providers. 



2) Section § 42–3502.22 Disclosure to Tenants should be rewritten to prevent RAD from 

providing poorly written forms to landlords that allow them imply that rent increases 

are mandated. Every tenant should receive, along with a rent increase letter from his or 

her landlord, a copy of a simple description of his or her rights under the rent 

stabilization law. 

3) Penalties. Legislation should affirm the $5,000 per infraction fine for false reporting to 

RAD. Every misreported figure – e.g. 60-100 lines on a typical RAD-9 – would be subject 

to a $5,000 fine. 

4) Legal remedy. Administrative law judges should be required to decide cases only on the 

basis of settled DC law and the facts – not NYC law or pending legislation in the City 

Council. Tenants should have a right to a jury trial in Superior Court if the decision of the 

OAH isn’t satisfactory.  

 

I think we need to come to agreement soon – either work out the problems I’ve describe or 

dramatically scale back our efforts and focus again on the definition. I think a strongly-worded 

resolution might be enough to have the intended effect. 

Things may move quickly in coming weeks. The OAG likely will bring enforcement action against 

Equity in the near future. And the press will cover this story in a large way soon, and that this 

likely will cascade into a major issue.  

I understand that legislators will want to do something in such an environment. What they 

should do is hold a press conference to publicize the issue, hold hearings, demand that RAD 

submit a report. All this could and should be done today. 

However, councilmembers will be fired up to pass a bill quickly, so we run a very big risk if we 

present them a complicated bill that may have unintended consequences. The problems won’t 

get fixed in markup. AOBA will act like they begrudgingly support it when in fact they’re 

relieved.  Councilmembers will vote for it because it seems like a compromise. But if we don’t 

fix it we will have neutered the 2006 law and increased the price of rental housing for tens of 

thousands of DC residents. 

 

Harry 


